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By Mitcheil A. lacoba
and David L. Marcus

l ™ or ane of the pardes to own rental

propesty or stocks that produce li-

Ha or ng inceme is nat uncommon
in & child-sugport case. The recent Court
of Appeal case of Jr re Morrioge of Daca-
mps, 76 Cal App.dth 150, appears to ba
one of the first reported eases by consid
er treatment of these mssecs In connec:
tion with child suppart.

The pardes were mirred in 1989 and
Sepamted In 1591, Since separation, the
father apparently had been voluntarily
paying 8650-pepmienth child suppore In
1996 he decreased his

ments walhout iny expl
tion to 3350 per month, The
mother requested that the
court order ehild suppart.

from work as an enginesr

health problems. At that

time for B law office and was

The Practitioner Famil,

Imputing Income

Support Award Takes Into Account Earnings From Assets

¢ourt alse imputed incame to him of
82,800 per month, which consisted of dls.
tributinag frem his pension and imputed
fentol Income. The imputed rental
inzeme resulted from consideratlon of
the fair market rental value of the rentl
propertics and the father's net equity in
the properties of abour $200,000 to
SR50,000.

The appellate opinlon discussed sever-
#] issucs ralsed on appeal but certificd
for publicatlan only the seerion dis-
cuazing imputing income in connection
with the rental properties, The facher
argued that a¢ provialon of the child-
suppert guideling allows the court to

Law

ited definition of earning capacity is not
Mpropriate in determining ehild support.

The court examined zeveral statules
and legislative intent. With respect to the
slatues, the court steted Mat the child-
Suppor? guideline defines “income”
broadly az “income [rem whalever
source derjved,” Family Code Section
4038 (2). Sivnitarly. the court held that
erm “carnlng cipacity” is broader than
the ability to earn from work, The court
held that it may mean “something (a3
wages or fividends) eerned az compen:
sation for [aber or the use of capleal” ang
that “sarn’ means 19 ‘bring in by way of
return,' "

the leglgtative intent sup-
ports this broad Interpretas
tien and cited several
statutes that demonstrate

‘The father argued that the thar Leglshbwe intend-

:helségsg s the molst e appears to be one of the first et cua:laidgetifat[cmlgf ahl
T Sew - . .

sons. He had been (d ot | Teported cases to consider Sncomn, Fumily Code Sec-

ez 4033(c) provides that,

and suffered numeroug treatment of these assets in In determining child sup-
. . the state’s top prior
time, he was working pare- | CONNEction with child support. | 2 b fres o priot

children. Sectien 4055 ()

unable to work as an engi-
nesr.

Hig income-and-expense declaration
stated that his income was a litle more
than 52,000 per month. His jncome
included a amall amount af net incorme
irom rentsl property, He had rented aut
the rental property for 51,000 per month,
However, following # vitancy, he rented
it out for $500 or 3750 per month. The
rent exceeded the expensss of tha prop-
erty by only about $1,000 per vear. The
court ordered him to pay $400 per
month suppert and 575 per manth for

¢ child’s school fuitien,

At the trial in 1998, the court
increaged child support to 3832 per
month. The mether also requested the
court to find thar the fther was 57,616
In arreqrs, The pardes resglved ol ather
issuen by agreement

At the timc of the trial, & mother had
two foba: a fulltime job as a nurze, at
whieh she earned about 567,423 per

carned about 85,599 per year, She
argued that the only reason she had the
second job was that the father was not
paying child support, so the lacome
from the second job should not eount in
her income for support.

The father clalmed that hia expenses
were greater than his income. Ha earned
80,400 per menth from bia law-office job.
However, he owned two rental propertiea
that lost money. He rented out the first
for $550 per month and loat about $2,000
in a year He rented the sacond for §375
per month and lost more than $11,000
that yean

The court agreed with the wife and
excluded the income from her zecand
Job frem the support determination,
With respect to father's income, the
court Impytad monthly employment
income tn him of 52,000, basad on his
1894 monthly inceme of 84,000, The

Mitehall A, lscoba, 8 certificy famk
ly Iaw spesialist In Loa Angelas, (Imits
his practiee ta marital dissoluton and
cther famlly law matters. David L,
Marcus, an attarney with the Law
Offices of Mitcheall A. Jacobs, also
pricticea exglusively In the amea of
farmily 2w,

impute income based on assers ac
oppesed to imputng income based on
carnings from cmployment.

‘The only séetion thar allgws the court
10 base support on imputed Income aa
compared to actual income is Family
Code Section 4058(L), which provides as
fellews; "The court may, in its dlscretion,
consider the earning capacity of a parent
in ey of the parent's ineeme, conslsrent
with the best interests of the children.”
The issue was interpreting the phrase
“earning capacity” in this section in
termys of whether it was limited o earm.
inga from warc,

‘The court concluded that the phrase
“earning capacity” should include imput
cd income based on asssts, Without star-
ing that thig wiz a case of first impres-
eion, the court Ald net eite any other s
o 5u #3 concluslon. The ¢ourt first
held that prior opiniens that considercd
ERPTH AR ey i procts
ing income based on work and were not
migant to prohibit icmputing incorne based
0Tl 353815,

The enurt stated that the cases that
have consldersd the defipition of "earn.
ing capacity” have all folywed the defink.

tion set forth in Fr e Marriage of

Regmery, 214 CalApp.3d 1367 (1989).
That definition is ¢ follows: “Earning
capacity i5 composed of (1) the ahility 49
work, [ncluding factors such as age,
occupation, skills, education, health,

und, work experence and quak-
ficadons; (2) the willingneas ta work
exemplified through good fith efforts,
due diligence and meaningfal atermptz o
seeure employment; and (3) an opporte
fity t work which meanz an employer
who i3 willing tn hire"

The court dietinguished Ragery and
the cages that followed it by reasoning
that in thaae cases “there was no jssye 39
to whether earning capacity could be
bascd on Ingorne from seurces other
than work.” Sinee those eages did not
consider the pregent issua, e court rea
soned that they were not autharity to
exclude ¢arning capacity bazed on
asseta.
¢ ‘The court alss rca;:med mu.t}t%'mteg:
or carning capacily adopted hy Regnery
ia that used in the Jaw of worker's come
pensation, Tha court held that such a lime

provides that a paeent's
flrst and principal obliga-
Gon i% to support a child acconding to the
nC's cirtumstances and slaten in Life,
ion 2053(D) provides thar child-supe
port orders must énsure that chlldren
re?i‘;xc ;l.lfﬁcient support.

n light of thig ¢ase, a party seeking
support should examine carcfully all of
the assets of the other party, In opposing
4 request for suppor: o be imputed
based on jegets, a party should acgwe a8
much az pogsible that satisfying the
goils of the chiid-guppert puideline and
legiglative intent without imputing the
income ig possible. [n the Dacumas ciss,
the father tnak the extreme poaltion that
he had no income o pay support. He
wag alen i arrcars. These twa fctrs
probably heavily infuenced the court o
imipute income based on the asscts, A
party In the father's pozikion should ante.
ipate that the court will imputc income
baser on asscts and present expert evie

produce to minimize any imputed
Inenme,

In a slmatien in which a party haz a
stock portolio invested primarily for
capital appreciaton instead of income, &
party eeeking additiona] suppart may
argue that the court should impute a
repsonable rate of return 1o the cntirc
value of the portiofio. A party should nat
seek capital appratiation at the evpenge
of the chlldren in the form of lower child
support, Further, the party who pays
suppert completely controla the invests
ment decigions, and the payor should
not reduce support by secking capltal
uppreciation. By excluding nopincome-
producing assets from child support, &
parcy paying support ezsentally can
defer the galng 3 much as possible until
support |2 compieted,

On the gther hand, the party pmin‘f
support can ergue that, a5 the socks
assuming they are, the capital gain will
be part of the support . Daeus
e can be distinguiched on the grounds
that, unlilee & tental property with below-
market rent, stock investments do not
represent an undeérusc of capital.

, stock invesoments are & reason.
able yse of funds. Moreover, arguing that
the Leglslatore intonded that all parents
paying support to forego investing in
stocks would be too much of 3 stretch.






