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‘Burkle’ Decision Is a Primer on Postmarital Agreements
By Mitchell A. Jacobs 
and David Marcus

Unsatisfi ed with her postmarital 
agreement providing her with more 
than $30 million upon dissolution 

of her marriage, Janet Burkle, the wife of 
Ron Burkle, claimed that her post marital 
agreement was invalid. In an exhaustive 
analysis of the law regarding postmarital 
agreements, the court in In re: Marriage of 

Burkle, 139 Cal.App.4th 
712 (2006), enforced the 
parties’ agreement. The 
court established several 
rules in this contentious 
area of the law, including 
that postmarital agree-
ments will be presumed 
to be procured by undue 
infl uence only if one 
party obtains an unfair 
advantage over the other.

The Burkles were married in 1974. In 
1997, Ms. Burkle fi led a dissolution of mar-
riage action using a certifi ed family law 
specialist. A few months later, the parties 
reconciled and entered into a postmarital 
agreement that resolved all present and fu-
ture fi nancial issues between them Then, in 
June of 2003, Ms. Burkle fi led another peti-
tion for dissolution of marriage, alleging 
that the postmarital agreement was invalid.

Some of the relevant portions of the 
agreement were a (1) list of what Mr. 
Burkle believed was the community prop-
erty, his separate property, and the values 
of the property, (2) that the appreciation on 
community property would be Mr. Burkle’s 
separate property, and he would pay Ms. 
Burkle $1 million each year as her share 
of the community income, (3) upon dis-
solution of marriage, Mr. Burkle would be 
awarded all of the community property, and 
he would pay Ms. Burkle approximately $30 
million, paid over several years, purchase a 

home for her worth approximately $3 mil-
lion, and pay family support for fi ve years 
(the opinion suggests that the amount of 
support would be approximately $400,000 
to $500,000 per year), and (4) Ms. Burkle 
waiver of spousal support.

The agreement also included a certifi ca-
tion by Ms. Burkle’s attorney that he fully 
explained the effect of the agreement to 
her as well as her acknowledgment she 
understood the effect of the agreement 
and a statement that Ms. Burkle desired 
fi nancial security without risk of loss. 
Finally, the contract stated that neither 
party obtained any unfair advantage over 
the other and that Ms. Burkle’s attorneys 
and accountants had at least six months to 
conduct a thorough, independent review of 
Mr. Burkle’s fi nances.

At the trial, Ms. Burkle argued that she 
did not sign the agreement freely because 
she was depressed and emotionally depen-
dent upon her husband. She also argued 
that Mr. Burkle did not disclose potential 
business mergers which increased the 
value of the community business by mil-
lions of dollars. The trial court held that the 
agreement was enforceable. The Court of 
Appeal affi rmed.

The court fi rst analyzed which party had 
the burden of proof regarding the validity 
of the agreement. Ms. Burkle argued that 
if one spouse gains an advantage over the 
other, that spouse must prove that the 
agreement was not obtained by undue infl u-
ence. The court rejected that view and held 
that in the context of an agreement entered 
into during the marriage, the presumption 
of undue infl uence arises only if one spouse 
obtains an unfair advantage over the other.

While prior opinions on this issue did not 
explicitly state that this advantage must be 
unfair, the court reasoned that the essence 
of the advantage gained by one of the spous-
es in those cases was their unfairness. For 
example, in one case, a spouse transferred 
his interest in real property to the other 
spouse with no consideration.

The court did not specify what constitutes 
such unfair advantage because it found that 
the parties mutually benefi tted from the 
agreement. Ms. Burkle was to receive a sub-
stantial amount of money upon divorce, and 
$1 million per year during the marriage. But 
it did say what unfair advantage is not. 

The court established what appears to 

be a per se rule that “[a] presumption of 
undue infl uence cannot logically be applied 
in a case where benefi ts are obtained by 
both spouses, where the spouses are repre-
sented by sophisticated counsel, and where 
the spouses expressly acknowledge that 

neither has obtained an unfair advantage as 
a result of the agreement.” 

Accordingly, it was Ms. Burkle’s burden 
to show that the agreement was invalid 
without any presumption of undue infl u-
ence.

Even if the presumption of undue infl u-
ence applied, the court found that substan-
tial evidence supported the trial court’s 
fi nding that it was rebutted. The court made 
numerous fi ndings that Ms. Burkle entered 
the agreement freely, voluntarily and with 
no duress, fraud, medical condition or un-
due infl uence. She had full knowledge of all 

of the relevant facts, and her attorneys and 
accountants had full opportunity to conduct 
their investigation. The possible business 
mergers were disclosed in general terms to 
Ms. Burkle and her attorney. 

Ms. Burkle then unsuccessfully argued 
that her husband committed actual and 
constructive fraud by not suppling her with 
detailed information concerning the merg-
ers, even though she did not request them. 
The court agreed with Mr. Burkle, reason-
ing that the potential and possibility of the 
mergers were disclosed to Ms. Burkle, and 
that the documents regarding the mergers 
were available for Ms. Burkle to review, but 
she decided (or her advisers decided) not to 
review them — at her peril. 

The court also ruled that the fi nancial dis-
closures required by California Family Code 
Section 2100 et seq. do not apply when par-
ties to a dissolution action place their case 
in abeyance and enter into an agreement in 
contemplation of resuming their marriage. 
Family Code Section 2105(a) provides that 
each spouse must disclose his or her income, 
assets and debts to the other before they 
“enter into an agreement for the resolution 
of property or support issues.” These disclo-
sures must be made using specifi c Judicial 
Counsel forms. The court held the agree-
ment referenced in these statutes do not ap-
ply to postmarital agreements of parties who 
have put their divorce case in abeyance. 

Ms. Burkle next argued that Mr. Burkle 
breached the agreement by not performing, 
so she was entitled to rescind the agree-
ment. Specifi cally, she argued that after she 
fi led the petition, he tendered an insuffi cient 
payment which he claimed was the amount 
due at that time under the agreement. The 
court rejected this argument, too, reason-
ing that Mr. Burkle’s performance was 
excused because Ms. Burkle claimed in her 
petition and her discovery answers that the 
agreement was unenforceable. 

Finally, the court held that Ms. Burkle 
ratifi ed the agreement, and was estopped 
from claiming it was invalid because she 
accepted the benefi ts of the agreement for 
more than fi ve years. Also, the court held 
that length of time before she complained 
about the agreement was unreasonable, 
considering she knew about her husband’s 
fi nancial successes during those fi ve years 
and accepted the agreement’s benefi ts.

This opinion gives practitioners a road 

map to maximize the enforceability of a 
postmarital agreement. An attorney pre-
paring such agreements should carefully 
review the statements of intent, recitals, 
acknowledgments and factual fi ndings 
recited in the opinion. Often the statements 
of intent and acknowledgments are glossed 
over as boilerplate, but Burkle shows how 
much they truly matter.

Attorneys should also seriously consider 
whether or not to include in the agreement 
provisions that they explained the agree-
ment to the client, and they believe the 
client understands the agreement. These 
provisions, known as attorney certifi ca-
tions, are not usually included in commer-
cial, arm’s-length business contracts, but 
have become common in premarital and 
postmarital agreements. Burkle gives these 
clauses new strength against enforceability 
challenges by spouses. 

The attorney representing a party waiv-
ing rights may consider not signing an 
attorney certifi cation. If the attorney wants 
written confi rmation that he or she advised 
the client regarding the legal effect of the 
agreement (possibly for malpractice pur-
poses), the attorney may consider sending 
the client a side letter to sign. That letter 
presumably will be protected from discov-
ery by the attorney-client privilege.

The opinion also highlights the impor-
tance of full disclosure of fi nancial informa-
tion and offers for the other spouse to re-
view additional documents. Ms. Burkle and 
her advisers had over six months to conduct 
their investigation. Clients should be ad-
vised that if the other party is not provided 
with a suffi cient amount of time for his or 
investigation, the validity of the agreement 
could be undermined. Conversely, the 
chances of the agreement being enforced 
are increased if the parties are represented 
by experienced family law attorneys.

Burkle should be mandatory reading for 
attorneys preparing postmarital agree-
ments, as it examines most aspects of this 
area of the law.

Mitchell A. Jacobs, a certifi ed family law 
specialist in Los Angeles, limits his practice 
to family law matters. David Marcus, an 
attorney with the Law Offi ces of Mitchell A. 
Jacobs, also practices in the area of family 
law.
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The case between billionaire Ron Burkle 
and his former wife led to an exhaustive 
analysis of postmarital agreements.
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EDITORIAL

How do I report my verdict or settlement for 
publication in the Daily Journal?

Report your verdicts, settlements, bench decisions, summa-
ry judgment motions and any other case dispositive actions
to the Daily Journal. Via e-mail: send a case summary
including contact information to verdicts@daily journal.
com. Or via the Web: log on at no charge to www.daily jour-
nal.com and click on Send to DJC/Verdicts & Settlements.

How do I get the phone number and address of 
local and statewide courts?

Consult the California Directory of Attorneys or the Califor-
nia Court Directory, a special monthly insert in the Daily
Appellate Report of the Los Angeles and San Francisco Daily
Journals. Subscribers to the Daily Journal can simply log
onto our Web site and click Directory.

I want to have an article printed in the Daily Journal.

Share your ideas on current legal matters with over 100,000
members of your law community by sending your “Practi-
tioner” article, “Forum” opinion or “Letter to the Editor” to:
Los Angeles Daily Journal, PO Box 54026, Los Angeles, CA
90054-0026 or San Francisco Daily Journal, “Coming
Events,” 44 Montgomery St., Suite 250, San Francisco, CA
94104. Or go to our Web site www.dailyjournal.com and
click Send to DJC/Submit an Attorney-Written Column.

ADVERTISING 

Whom do I call to place a classified ad?

Call (213) 229-5520 or (415) 296-2444 and ask for Classified
Advertising. Before you call, think about how you want to
word your ad and under which classification (Employment
Offered, Jobs Wanted, Offices for Rent, etc.) you would like it
placed. Or you can submit your ad from our Web site
www.dailyjournal.com and click Send to DJC/Classified Ads.

How do I publish my Professional Announcement?

For information on publishing a Professional Announce-
ment in both the Los Angeles and San Francisco editions,
call (213) 229-5300 or (415) 296-2433 and ask for Display
Advertising.

How do I place legal advertising?

Legal advertising should be mailed or delivered to the Los
Angeles Daily Journal, 915 East First Street, Los Angeles, CA
90012-4042 or San Francisco Daily Journal, 44 Montgomery
Street, Suite. 250, San Francisco, CA 94104. For information
in Los Angeles, call (213) 229-5500. In San Francisco, call
(415) 296-2400. 

Our free legal forms are available online at www.daily jour-
nal.com or we can promptly e-mail or mail them to you. We
can also handle your publication in any newspaper
throughout the country.

CIRCULATION 

Where can I get a copy of the California Directory  
of Attorneys?

The Directory, updated twice a year, is free to all annual sub-
scribers of the Los Angeles and San Francisco Daily Jour-
nals. To order your copy, call (213) 229-5412 or go to our Web
site www. dailyjournal.com and click on California Directo-
ry of Attorneys/ Subscribe.

How can I buy back issues?

We keep a limited number of back issues for 30 days. If avail-
able, back issues can be purchased at our Los Angeles and
San Francisco offices or we can mail them to you. Just send
$2.50 plus tax for each issue ordered plus $1.75 shipping
and handling (check or money order, no cash please) to:
Daily Journal Circulation Department, PO Box 54026, Los
Angeles, CA 90054-0026. Please specify the date of the
issue(s) you need.

And to subscribe...

Call (213) 229-5412 or (415) 296-2400 or e-mail our Client
Services department at circulation@dailyjournal.com. We
can handle your order for the Los Angeles or San Francisco
Daily Journals (including online access), Directory of Attor-
neys, Judicial Profiles and Court Rules subscriptions for
Northern or Southern California courts. Or go to our Web
site www.dailyjournal.com and click on Services under
DJCLaw.
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