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Supporting Role

Code Modifications Affecting Spousal Provisiong

By Mitchell A. Jagobs
- and David Marcus

took effect this year involve a wide
range of issues, not the least of
which include modifications to the spousal
support provisions. Frior to these amend-
ments, atorneys and conrts fallowed a
rule of thurnb in which spousal support is
paid for one-half the length of the mar-
riage, at least for marriages lasting less
than 10 years. Two related amendments
appear to come close 1o codifying this nde,
and even to enlarging it io apply regard-
less of the length of the marriage.
Subsection (i), added to
the list of Secton 4320 fac-
tors that 3 court is to consid-
et ip determining the

Cha.n;as to the Fa.mil; Code that

sties as they answer. Undoubtedly, one of
many issues is exactly what factors a2

simple halbof the-marriage formula.
Ancther izsue is whether the fime pe-
riod after separation, but bafore teriina-
tion of the marital statns, is considerad
part of the marriage. To support the post-
tion that the marriage should be meas-
ured to the separation date, one could
rely on the provision dealing with the
Irngth of time a cowrt should retain juris-
diction over support. For purposes of
retaining jurisdiction, Section 4336(b)
defines the length of the marriage as
“from the date of marziage o the date of

Legislature may have intended to employ
the gyidelines to equalize the standards

—  —ecourt-will-eonsider-in-devialing-from-the—-of-Yiving-of the-parent

support UnNeCEssary, except in high
ineome cases.” ]
With all this emphasis o the marital
standard of living, one could avgue that
“salfqupporting” should be interpreted in
lightofthema!itzﬂsmndardoﬂiwngmd
1ot just the ahility to provide for bare ne-
cessities of life. . .
On the other hand, if the Lagislare in-
tended that “self-supporting” be mea-
sured against the marital standard of iv-
ing, it could have easily added that qualif-
cation. The sections cited above show that
the Lepgislature is very
aware of the marital sian-

} Section 4330(b)

dard of [iving as a refer-
ence, and so the absence of

amount of support, stafes: . the reference inl these new
“The goal [is) that the sup- . . - gections should be viewed
ported party shall be sei- | a@dmonition includes a warning | asaconscous omission.
supporting with a reasonable Alen, cases such as Mar
period oilﬁme.A ‘reasonable that Spousal Sl.lpport cdan be viage of Smith, 225
period of tine’ for purposss . - . Cualdpp.3d 468 (1990),
of this section generally shall terﬂ'IlnatEd, hot jUSt modified. gteeas that the madtal s
be onechalf the length of the dard of living is only one
martiage. However, nothing factor the ot is o consid-
in this section is intended to erin determining support.

Emit the court's discretion to order sup-

ﬂﬁs_sec]immdmechﬁmmmuﬁhe

parties.

New Section 4330(h} provides that the
eourt shall give the following admenition
to the parties: “It is the poal of this state
that sach party shall make reasonable
goad faith efforts to become selfsupport
ing a5 provided for in Section 4320, The
failure to make reaconable good faith ef
forts may be one of the factors consid-
ered by the court as a basis for modifying

orterpunating support

Section 4330k} also codifies and per-
haps expands the seminal case of Mar
rizge of Gepron, 203 Cal App3ad 705
{1988). In Grarron, the court held that
support to & wife who failed 1o become
gainfilly employed or to seek vocational
training could not be reduced o nothing,
even with a retention of jurisdiction untl
the wife's death or remarriage, unless the
wife received “some reasonable advance
warning that after s appropriate period
of time the sypported spouse was expect-
ed to berome self-sufficient or face oner-
ous legal and finaneizl consequences,”

Such a warfing to SpoOUses [eCeving
support has become know as a Gavron
warning, However, the language of the
warning has-been Efigated In-mesy caces,
with no clear statement in reported opin-
fons. This jssue appears 1o have been re-
anived by the new section’s exact Emguage.

The Section 4320(b) admonition in-
cludes 2 warning that support can be er-
minated, not just medified. Previously,
some parties in litigation have talken the
position that support cauld only be re-
duced, but nat terminated, upon a faire
to make a good-faith effort to become
self-supporting.
These new additions te the Family
Code, however, raise Almast a8 many 5
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separation.” Thus, by analogy, this sume

port for 2 greater or lesser length of time,  definition should apply to determining  support Wil never be able to be selfsu
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the support amount.

Tintil this issue is eleady resolved, pru-
dence suggests that uniess a stipulation
csm be reached about the length of the
marriage, the party paying (or who will
pay) support should always-seek a
bifurcation of marital states at the earliest
passible date so that at least this gray
area can be mimimezed.

Another issne that will probably arise is
what s meant by the term “selfsupport
ing.” One could argue that this term
mesns that the party can support himself
or herself ar the marital standard of living,
Thi$ arguiient finds support in-the
prominence that the marital standard of
Iiving plays in some Family Code seetions
and epoes

For example, Section 4330(2) provides
in part that the court may onder support
“based on the standard of living estab-
lished during the marriage, taking into
considetation the droumstance” of Sec-
tion 4320, Section 4320(3) states that one
of the factors the court is to consider is
“the extent to ‘which the earning capacity
of each party is suffident to maintain e
standard of living of the partiss during
the marriage.”

-~ Another factor-the sourtis to consider
is “the needs of each party based on the
standard of living established during the
martiage " Section 4330(d). Section 4331,
which aliows the court to order a party to
submit to 2 vocational examinahion,
states: “[T]he focus of the examination
shall be on an assessment of the party’s
ability to obizin employment that would
allow the party 0 maintain herself or him-
sl at the maritsl standard of living.”

The court in Marrigge of McCamn, 41
CalAppAth 978, 984 (1996), determined:
“[S]pousal support must bear some rels
flanship 1o the parties’ sandard of living
during the marriage.” However, MeCann
also makes the stement, acguably dicta,
that when a party is receiving guideline
child support there is no need for spousal
support: “It has heen supgested that,
since the new [child-support] guidelines
frequently leave the payor spouge with lit-
tle income to pay spousal suppart, the

It is clear that many parties receving

example, 3 common situation 15 where
one sponse works and earns a high or
relatively high wage, and the other
gpouse does not work The nonworking
spouse's earning capacity may be such
that he or she could never earn enough
1o Tive at the marital stndard of Bving. S0
one could argue that the Legislature
eould net have pogsibly intended for sup-
port to continue untll a party was able to
support himself or herself at the marital
stondard of living.

Additionally, a party receiving Support
conld cite thess new sections in arpnng
that as long as the party is making a
grovd-Faith effert to be selfsupporting, but
is not able to be selfsupporting, the party
should continue to receive support. In
any case, it seerns that the term “self
supporting” will be the subject of fuhms
Titigation and judidial decisions.

Although 2 party may be ordered to
pay support for a certfin amount of time,
the court may =till retin purisdiction to
order support after that time expires.
Family Code Section 4336, the provision
establishing the presumpton that the
court should retain jurisdiction over
spousil support indefinitely for marriages

lasting 10 Years—or-More,Was-nof——— ———

changed. Thus, for 2 marriage lasting 12
years in which one party pays support, it
appears that z likely result will be an
amount of support ordered for six years,
with the court retsining jurizdiction over
suppottindefinitely.
owever, the Legislature's idea of in-
definits may not be 2= long as one woul
mitially believe. Section 4336(c) provides
that the court has discretion to terminate
support “in later proceedings on a show-
ing of changed cimourastances.” Thus,
definite lasts only as long as circum-
stances do not 3
Thus, as with other significant amend-
ments, these changes resolve certain-is-
sues, and create others. Nevertheless, it
appears that the new changes will result
i support being paid in many caces for
one-half the length of the marriage. This
rule may even apply regardless of the
length of the marriage.





