Focus

LOS ANGELES DAILY JOURNAL * TUESDAY, DECEMBER 12. 2000 » PACE 7

a The Practitioner Family Law

Alge

braic Formula

Child-Support Order Deviating From Guidelines Must Contain Findings

By Mitchen A, Jacobs
and Davld L. Marous

he recent cass of In re Marriage of

' I Hall, 81 Cal App.ath 313 (2000),

held that a child-support order

* that requires a parent 1o pay az addiional
child suppart a portian of income above a
CErtain amount is technically a “devia-

" Hon" from California’s statutory child-tamp-
port guideline formula To be vaiid, such
an order must eontain certain statutory

* findings. If these findings are absent,

" then at least & non-stimuated order is per

- e invalid, .

' InHull, the mother was a certified pul-
lic accountant, and the faﬂﬁga wag a prod-
uct manager, The parties

" one chﬂg.g The first child-sp-
port order, made in January
1956, required the father to

, Pay the mother 3940 per

" month child support based

ion the father's monthly

, income of $10,953 and the

| mother’s monthly income of

1 88,634,

. Approximately two years
later, the father fled an orger
. to shaw eause to lower sup-
1 port because of increased
time with the child, He

Since the wial court did not state the
findings set forth in Seetion 4056(3), the
first task for the Court of Appeal was tn
determine whether or not the order devk
ated from the guideline, The eourt ana-
lyzed the child-support formula and con-
cluded that the formula does not allow
support to be bazed on the Huctuating
Income of one party and the tatic income
of the ather party. In fact, the formula is
based on both parties' incomes baing
fixed in time, similar to the income

rted on an income-tay refurn

%’?mreﬁ:re. the eourt’s order technicsl
ly deviated from the guideline formulz,
Withaut the required findingz of Section
4056(a), the order waz defective on its

stated in the applicarion for an order to
show causa

A second izsye is d LN 5 proper
method (o acenunt for a parent’s bonus or
fluctuating ineome for chikd support in
light of the Hal{ opinion. One approach,
as employed in County of Flacer ©.

y 90 CalApp Ath L393(1997). ks o
assume that the parent will receive a
botus in the fisure, amortize the bonus
over 12 months and include it in the par-
ent monthly income. This avoida the pite

& ancovered in the Hef opinion alto-
gether, because the amount of support
tloes not deviate from tha guideline.

I this method & not emplayed, another
alternative is simply to order the parent
o report all bonuses w
the other parent when
received; then the par-

be valid, the order must
contain the statutory
findings. If the findings are
absent, then at least a non- lorglng tgagon.
stipulated order is invalid, ;

&nls ean return to court
to determine the proper
arnount of guideline sup-
port. This approach has
the distinct disadvantage
W parties and the courts
of promoting and pro-

contiined in the comput-
er program commonly
uged to dstermine guide

« reported his average monthiy

, income at $11,707, based an the prior 12
menths,

‘The mather then filed her ewn order ty

* show emze seeking statutory “guideline”

, support because her meonthly income

y Was §6,373, She then filed a second

| incomeand-expense d nn, increas

" ing her monthiy income 1o $8,081.

. There was na public hearing for the
orders to show cause Inmead, the eourt
handled the matters in ehambers, A snh
sexuent letter to the trial court revealed
that during the chambere conference,

- there wag an extended discussion comn.
cerning the fither's “substantial bonue™

 and divided and interest income.

! The mother's attorney then submitted
2 proposed order requiring the father

. Pay $136 per month plus & percent “of all
earnings over and ahove the sum of

: 510,300 per menth" The father’s attorney

r objected w the proposed order becanse

* It In effect, wag a continuing rnodification

, of the suppart.order withaut regard to-

» any Increase that might oceyr to tlic.
' mether's Income, The: tal courg signed
the mother's propoged arder,
The Court of Appeal reversed the trial
, court, The appellare court reasoned that
" the Caltfornia child-suppert statntes
| imipose on courts the dual obligtion g
r first determine the amount of chid supe
Port pursuant to 5 "rigid algebraic farmp-
+ JA," and if support is ordered that deviates
+ from that formula, to stste the basis for
. the deviation.
The obligation to state the hasis for th
| deviation s set forth In Family Code Ser.
tion 4058(2), a3 follows: "To comply with
;fe_deml]aw.tlmmurtslmﬂstah&,hwrit-
i Ing or on the record, the following ingp
" mation whenever the eourt it ordering an
. amount for support that differs from the
statewide uniform guideline formuls
- amount under this article.”
The statute then lists the findings that
" must be made; the amount of Support
 that would have been ordsred under the
I guideline, the reason the armount crdered
| differs from the guideline and the reason
 the ardered amount i congistent with the
 best interests of the children. The court
! st state these findings even if netther
 party requests them in order for 3 nom
; Stipulated amount of support that devi-
tes from the guideline to be Proper.
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face. Addidonally, the court’s order did
0ot contain g gfintnut from the enmputer
program usad to determine suppart or
any indings to show how the eourt deter
mined the amolint of support.

Int a statement that iz arguably dicta,
the eourt suggestedl 5 way in which a per-
centag of a parent’s income could prop-
erly be paid as sdditional support. The
court cited Family Code Section 4057 (k)
for this authority, which the court staed
allows support o be ordered that differs
from the guideline amount where appbea-
tion of the guideline formula is “unjus: or
inappropriate in e particular caze™ If
support deviates from guideline pp thiz
basis, the requirements of Section
4056(8) must be met.

insﬂy,ﬂlemurtmusedﬂ'seimpm
tance of explaining to the parents

) the basis for the child—support_
order and how the order was deterrnmed.

The eourt seated that having coundel and

the conrt determine the smount of Sup-
port in chambers keeps the public and
paremts ignomant of how support is deter-
mined and is 0ot in the parents’ ar the
public’s best imterags,

Interestingly, the case most aften ritad
for ardering 2 percentage of additional
ncome to be paid a5 additiana) [upport is
Marriage of Smith angd Ostier, 223
CaJ.App.sg 33 (1990). That caze was 4

eline euse and was not cted by
fall. In Bght of Helff, the contimied refer-
Ence to Smith and Chtler s supportive of
these types of child-support orders
should be kighly daubril
ekl presents several implications for
these types of child-support orders, both
sthipulated ang nor-stipulated. First, in g
foomete, the court stated that the tourt’s
Qrder waz tachg; reversed bermuse
the mother requestad “guideline” sup-
port in her order 15 show curee and fhe
wurt ordered “nonguideling® Support.
r the wrwary
the Judicial Counga) form, -Appbu?:;os:
for Order and Supporting Declaration * js
set up by default for 5 Party to seel
“guideline” support In the' portion of the
form in which a party eecifies the chid
support being requested the g oo
“Monthly amount (£ not by guiedine) = A
mmmﬂﬂl “Y% m}f&e&this form is
either to leave thig orto j
the word "guideline.” et
This common practice should
in light of Hall. In tite, goma

found, such as “guideline with,

handling bonus and fluctuating income
for

equahony;

line suppart (mlled “Dis-
somaster”), which now meludes a feature
to determine the pereentsge of a parent's
additiona? income that should be mmid as
support and 4 corresponding featare that
determines the extent suppoit should be
reduced based an any inerease af the cus.
tadial parent’s income. The RrOpYam gen-
erates a lengthy chart that specifies the
effect on stpport resulting from varioug
increases of income. In light of Hall, it
appears that these schedyles shouid not
be blindly used as i they simply perform
cakulstions required by statute;

hird, a commen practice is for 5
stipndated order to contain only an
amount of sypport and what are
lmawnastht”ﬂgnns“mim'setforﬂl
in Family Code Section 4068a). I the
frarties stipulate to support below the
guideline amaunt, that saction retuires
the partiea to make certpin declarations,
such as that th
their rights and
port is in the best interpers of the chik
dren. Oft Gndings upon which the
support is based are no inclided i the
etipulation, and the puidetine amount of
Support is not inclpded
Again, in what is arguably diem, the
caurt ik some doubt on the validie of
stipulated child-support ordera phat do
Pt state the guideling amount o g
The court cited a portion of Section
40:'»5(1) that stutes %l;a: “the: eourt ghall
40t approve & stipulated agrecment for
child puidefing formu-

1" unless the parties malke the i
declrgtion. The opinion atates 51&2: this
implies that before the trial coprt can
approve the stipulatad amount, it is
implied that the eourt must first know
what the gnideBne formula achyaly is

‘The problem with patting this rufe mio
Praclice is that often the parties mnpot
agree upon the puideling amount, Perhaps
9De solution is to include each parent’s
conlentions 24 to the guideline gracunt.

To make matters more complicated
Concerning stpulated orders, there dot®
nol appear ta be any exception to the find-
ings requirerment of Section 3056(a) for
wipulated orders, Thie could mean that
even stifmlated suppert orders that coo-
it an grder for payment of a percentat
of edditional incorne as addifional mppact
should eontain the Section 4056(s) find-
inga Y they do not, it could be argued
that the parties sre estopped from reising
this defect,

It o, and
hﬂp?:{ﬂlﬂtdymﬁmmtw:iﬁpmmm rulespg

purposes, Ag the court
in Hall stated; "What next? Quadratic
4 ol
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