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THE PRACTITIONER

Elfinont, 95 Daily Journal D.AR, 4521,
the Californie Supreme Court deter-
mined "under what clreumstances ... dis-
ability insurance benefita received by a hus-
band after disselution of the marriage
[should] be divided as communlty proper-
" Focusing on the intent of the party pay-
ing the premium at the time of renewal and
an the perceived purpose of dlzability
Insuranee, the Court held that none of the
benefits payahle were community property.
Elfmont involved a 12-year marriage and
three term disability insurance policies
obtuined initisfly during the marriage to cover
the husband, an obstetrdcian/gynecologist,
‘The policies were renewable every three
months and contained a guaranieed renewal
provizion, During the marriage, the policies
(including the guaranteed renewal rights)
were all purchased with cormmunity funds;
after separation, they were maintained with the
hugband’s separate funds. Payment of benefits
dld niot bagin until 32 months after separation.
Among other things, the Court found that
the hushand had a retirement plan to which
he had heen contributing 560,000 a year (pre-
sumably during the marriage). The Court
alao recited the irial court's finding that the
husband kmew he had back problems when
he originally chtained the insurance policles,
In analyzing this issue, the majority ostensi-
bly relied upen the intent teat set forth in fx re
Marriage of Saglew, 40 Cal.3d B48 (1985).
Smslow involved an 18year martiage and the
benefits payable under the terms of several
digahillty Insiwance policies purchased during
the marrisge with community funds. The hus-
band hegan o recaive the disshility benefits
during the marrisge. The wife was alse dis-
abled, subfering from Hodgkin's digease, The
husband had not invested In a retirement or
pension plan despite having the asgets tg do
50, Although the court ordered the hugband
to pay half the benefits as spouzal support

(which would be modifiable), the wife
appealed on the basis that she should have
recefved her one-half interest as community
property,

Following fn re Marrigge of Stenquist, 21
Cal3d 779 (1978) (only the portion of dizability
benefits attributable to pre-marriage efforts
and these that ewceeded the normal retirement
PENSION Were separate property), the Saslow
Court determined that the trial court must
“treat disability benefits ag separate property
inspfar a5 they are intanded to replace post-dis-
golution earnings that would have been the
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separale proparty incorne of the
disabled spougs, and treat the
benefits a3 cormmunity property
insofar ag they are intended to
provide retirement income,”
Saslow at 651,

The Elfmort Court stated,
“Under Saslow, ... we look to the
spouses’ intent’ not only ‘at the
Eme the disability insurance was
originally purchased,” but also “at

the times that decisions were

property, that this principle appliea
to insurance policies obtained dur-

i | B%” Court distinguished
the purposes of the benefits at
issue in ‘Elfmont’ from term life
insurance benefits.

ing the marriage with communiny
funds and that, upon disgolution,
one spouse ia not entided to appro-
priate a community asset for his
own use without reimbursing the
communlty. Elfment at 4526, Thus,
the community should have 2 right
of reimbursement.

Justice George further statad, “At
the time of separation, each dizabili.

made to contnue the insuranca

in foree rather than to let it

lapse.™ Elfmont at AGE), citing Saslow at B61.
“Spousal intent at the latter time i especially
important when a basie change of circum-
stances, such as the parties’ eaparation, has
Intervened sinec the insurance wag
purchaced " Elfnent at 4529,

he Court found that “ne evidence in-
I dizates the husband's decislon to
renew the insurance after the par-
lies' separation, by paying premiyms out of
his separate property, was accompanied by
any intent to provido communlty retlre-
ment income, Accordingly, proof that con-
tinuatlon of his disability coverage was
dependent upon policy renewal rights pur-
chased with premioms paid out of commu-
nity funds would not establish any commu-
nity property interest in the insurance pro-
ceeds.” Elfmont at 4521,

The Court distingulshed the purposes of
the disability benafits at jssue in Fifnont from
term life insurance benefits. Term life insyr
ance benefits are paid to survivors, not the
insured, and offset the economic conse-
quenees of the ingured's death. Term disabil-
W, by contrast, intends {o replace lost earn-
ing= of the insured. In Girly conelusory fash-
lon, the opinion stated, “Unlike a right to
renew term life insurance, which keepa alive 8
possibility of benefits in which the community

will have an interest, the right to renew the
insured spouse’s term disability insurance
after separation does not give rise to any com-
munity property interest in the insured's dis-
ability benefits” Elfmont at 4524. In this case,
In which there was evldence the hushand
intended the disabllity insurance policy to
function as an early retirement fund, such a
statemeny about the purpose of tarm disability
seems overbroad,

What then of the valuc of the renewal right,
2 right obtained by the conununity thar the
hushand, because of hiz degenerated back
condition, would not have heen able to obtain
postsepargtion? In the case of life insurance,
the Court selmewledged that the community
may have an interest jn the proceeds com-
mensurate with the community's conbibution
to obtain the renewal right (citing Bowmtan o
Bowman, 171 Cal.App.3d 148 (1985); In re
Marriage of Gonzales, 168 Cal App.3d 1021
{1985); and Biliaf u Wooten, 96 CalApn.3d 58
(1979)). The Court found no such Interest in
this c=ge, '

Justiee George, while concurring with the
majority’s holding under the facts of this case,
asserted that the husband showld be required
lo reimburse the community for the value of
the renewal right. Using a type of syllogiam,
he stated that property acquired during mac-
rlage with community funds is eommunity

ty policy was itself a community

azset” The huskand, acording ta
Justice George, appropristed the renewal right
for hiz own benefit The renewal right s valu-
able whether or not the insured remained
insurable. If the insured would not have been
insurable after separation but for the contrac-
tual renewal right obtained during marriage,
then the right is particularly valuable, Howev-
er, even if the insured remaing insurable, the
renews] right that guarantees the premlum
wi rermain un over tme i9 valuahle,
tince the insured need not obizin a new policy
ot the open mariget at a higher rate based on
the insured's increased age.

If the term pollcy were allawed to lapse,
“the insured spouse, not having used a com-
miunity asset, would not have any obligation to
reimburse the community.® Elfment at 4527,
As Justice George's opinjon implies, the fact
that the Insured elects 10 renew the policy,
rather than let i Iapse and obtain a new policy,
is ftself an indication of the value of the right,
Elpnont at 4527,

ugtice Kennard dissented, asseriing that
the rule: in Saslow should apply to these
facts as a matier of equity and prece-
ent “Unlike the majority, I would apply the
Sadlew rule to this case and hold that to the
extent the marital eouple intended the dis-
ability policy to provide for retirement
income, the policy procesds are community
property, in an ameunt proportional to the
pércentage of the poliey premiuma paid for
with comumunity funds " Elnont at 4528,
Like Justice George, Justice Kennard
; the mejori the esntinueas
aspect of the ternt policy that the renewal right
guarantess ang sees g valuable benefit in that
renewal right Efinont at 4530, Tustice Kennard
would have apportioned the: benefits between
coruunily and seperate roperty nterests to
recognlze the community’s contribution to
obtaining the iitial policy and the valuable
renewal right it containg Eifmont at 4530,

Tt iz difficult to understand how the Eifnon!
majority so readly dismissed the communi-
1y's interest in the term policles, or at least
the: policies’ guaranteed rights of renewal that
were clearly acquired with community finds
to henefit the community. This seems espe
cially inequitable when the intured spouse
will lg!ely geek a ;edm:ﬁun ?:u;enninaﬁmag
spousal support obligations the di
ability that results in the policy paywi?:gm





