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custody move away from the location

of the gther parent to the extent that &
diminishes the narure and amount of contact
the child has with the noncustodial parent?
If 20. under what cirturnstances? Can such a
move be for convenience or desire onty or
primarily, or must it be based on some rea-
sonable conclusion of necessity?™ That iz
how the court in Marriage of Burgess, 32
Cal App.Ath 1786, 1798 (5th Dist. 1995),
framed the issues it {aced concerning the
desire of a custedial parent to move ta
angther county following the pardes’ reach-
ingt a mediated custody plan,

‘While moveaway ¢ases and thelr problems
are not new, the appropriate standard to apply
in resolving thern still presents analytical diff-
cultles for courts.

In Burgass, the parties reached what the
court called "a partal agreement” for custady
of their two children. The mother and father
chared joint legal custody. and the mother was
to have sole physical custody but with "Tbers|
visitation™ Lhat, a5 the father tesdfied, perrrimed
him e with the children every day except
Sundays. The parties had decided other
acpects of custody and vizitadon, including holi-
days and the children’s birthdays. They did not
Agrees, however, on what the custody and viaita-
tion would be if the mother left the counry.
When she wanted to mitve with the children 40
miles from Tehachapi to Lancaster to take a
new job, the father objected.

At the hearing, the mother testified that she
had already comrnifted to the Lancaster job,
that it was a "career advancing type of move”
and thar the sommute fom her residence to
her new job was 40 minutes. She alzo gave sew
eral reasong why she belleved the move would
benefit the children. including access to
schools, extracurricular activities and medical
{acilities.

The Eather testified that he did not want his
time with (he children 1 be reduced, that the
children might feel he had abandened them
and that it would be difficult to change his
work hours, if neceesary. If the mother moved,
the father wanted primary custody:

"The wrial court held the move was in the chil-
dren's best interest and gave “liberal reasonable
vigitation™ to the father. He appealed, asesrrnr
that the court abused it discretion in permir
ting the move because it deprived him of “fre-
quent and continuing contact with his children.”

_The California Court of Appeal cited Mar
nage of Carson, 229 Cal App,3d 1330 (5th Dist
1991) (custodial parent’s move with the chil-
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dren denied unless compelling
reazons for the move nutweigh
loss of noncustedial parental con-
tact), as the "weltzettled standard
by which an appellate court
reviews custody and visitation
orders.” The court stated, "The
precise test is whether any ratio
nal trier of fact could conclude
that the trial court order
advanced the best interests of the
child, We are required to upheld

mother's i

not mean "absolutely no other alter
native,” Instead, the court stated

court found that the

ntended move would
have an atverse impact on the
father's ‘beneficial’ parental role.

that what i3 necessary depends on a
deterrnination of “whether nor mov-
ing would Impose an unreasonable
hardship upon a career or upon the
Individual because of the length of
the commute or some other dis-
cernible impositon that it is unrea-
sonable to expect the individuzl
endure or [thal there is] a dis-
¢ernible benefit thar it is unreason-

the ruling if it is correct on any

bagis, regardless of whether it s

the ground relied upon by the irial judge.”
Burgess at 1797, citing Cerlson ac 1337,

After briefly reviewing the Lepislature's
intent as expressed in Califprmia Family Code
statutes governing child custady, the court
found “that it is the public policy of thi= stale to
assure minor children frequent and continuing
contact with both parents after the parents
have geparsted or dizsolved their marriage ...
except where the contact would nat be in the
best interest of the child ”

The Burgess court looked to other move-
awdy cascs that required the relocadng parent
to show some form of necessity for the move,
See Marriage of MeGinnis, 8 Cal App.dth 144
(2d Dist. 1992): Marriage of Selser, 29
Cal Appdth 637 (1t Dist. 1994). The court =l
but ignored Marrage of Roe, 16 Cal.App.dth
1483 (2d Diat. 1993), which disapproved the
“expedient, essandal or imperatve” sandard of
MeGinnis a5 limiting the trisl court's discretion.
but stll found the mother proved necessity. Roe
at 1489, Byrgess differs from the previous cases
by adding “detrimental impact” and daefining
what congritues a necessary move,

The evurt generated itz own analytical frame-
worls "The criteria is the best interest of
the child which the legislature has determined to
have a5 a primary factor promoting contaer of
the child with both parenis, A rove: only comes
into queston if it detrimentally lmpacts this

oblective, and that is depondent upon the ..,
relationship the parents have with the child:
whether the proposed move . .. would substan-
tially disrupt the objecting parent’s ‘established
patterns of care’ of the child,” and whether the
disruption would significandy damage the
emptional bonds betwaen parent angd child.”

Under the first part of the analysis, the court
stated that detrimental impact must be more
than inconvenience to the noncustodial parent:
it must result in harm to the child that a
change in the vigilation schedule cannot rectify,
If the objecting parent can show the move
would damage the reladonship. “the trial court
must look 1o the issue of necessity of (he move,
Assurning the move is necessary: the mial court
musat balanee what will be lost and/or gained [
there is a tranzfer of cumody, The fact that the
natyre and quanticy of visiaton will be reduced
does not per e guiweigh the impact on the
child of a changre of custody from the primuy
custodial parent. The court must weigh all fg-
toes In its [inal decision.”

The court, noted that “while the parent may
retain the righit to move, the parent does nat nee-
essarily have the right 1o take the children slong
of ifsist that the other parept acconunodate the
moving parent’s choice,” and the court must
evaluate wheiher the primvary physical custody
chould be tranaferred to the objecting parent

The court determmined that “necessary” does

abic to expect the individual to
Torego.”

The court added] hat the necessity may also
be “a conseruence of the child s needs. It is in this
genge that we defing Lhe term ‘nevessary’ a5 uti
lized in Seler and in our view, intended in Metein-
nis. Purther, it i5 in thiz sense that we conclude
the moving parent bears the burden of propL™

Applying this analysis w the facts of Burpes,
the court found that the mother's intended
move would have an adverse impact on the
father's “heneficial” parental role, The moth-
er’s comraule to her new job might impose an
incopvenience on her. but it did not create a
necessity as the court defined that term. Nei-
ther did the gourt find that the children would
be substantally bewer ofl in the néw county,
regardless of their mothers assartions. Thusg,
the courr revereed the pial-court’s ruling and
ordered the court to reconsider its order per-
rutling e mother to move the children,

Ii erems clear that the Burges court's dect
sion turned on two eccential facts; The father
saw the children all but one day per weels, and
he was a beneficially involved parent. The
court was not willing to diminish the father's
custodial periods substantally so (he mother
could reduge her conunute to worle Had the
father's custodial periods been less Fequent,
hiz involvement with the children less positive
ur the mather’s relocation mere extreme, the
court might have decided differenty;

Justice Vartabedian's diszent in Hurgess
urgeed that the majority improperly imposed a
"change of cirtumstances™ test (the majoriny's
necessity test) on the move-away parent, even
though there was no permanent custody order
in place, and that only the heat interests of the
child should have been considered. The dis-
sent suggesied that the majoriny's test penal
ized the mother because she moved away
gradually rathier than immediately upon sepa
ration, ang dus a pattern of visitation devel-
opexd thar the majority did not wish 1o disrupt.

If the dissent'=s penalty concept 's correct,
the message that (exibility and accommoda-
tion may prove detrimental should trowble poos
ents and famity law practifioners. While the dis-
cent may have been technically comest g 1o
the approprisi= standard . apply in this case,
the majority’s approach seems reasonabie, In
effect, the majority did apply a bestinteresis
test with the focus being “frequent and con-
tinuing conmct,” and it i difficult w see how
the test the dissent urged would have pro-
duced a different result in this case.





