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The Practitioner Family Law

Eyeing the Prize

Investment Passivity Is No Defense in Divorce

By Mitchell A. Jacobs
amd Yalers C. West

ractitioners represemimg divarange
spouses whose comumunity assets
took a bextmg in the: recent drametic
dechine of sock valies right femt © con-
sider carefully the scope of iduciary
mpousl duties zet ot the recent case of
Marrisge of Du; Dufﬂ, 2001 DJDAR 9027
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have a duty of care in immsting co
azeers, only 2 lesser dmy of gmdfzn:’n,
Toosely defined as "honesty of mtention,”
accompaned by a duty of dizcloane on
request, Put another way,
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Family Code Section 721 — on which
Serction 1100 relies o define the scope of
apousal fduciary duty — drfines the reh-
mnﬂ:pufspouﬁﬁ?amnﬁiﬂﬂmlom
thar mposes a " h:gimtgmd
Eatth and fair dealing™ and that “nefther
shali take any wofair advantage of the
other" it 15 2 “fduciary” relatiordin, mb-
ject to the e Hghts and dutes of non-

gsset, by amending Section 5103 (now

Family Code Section 721), However, the

bill passed by the Legislahire m 1589 1589 entb-

Tishing 2 “fdudary duty™ was veiged by
Deulomeiian.

ln his veto message, the governor
that tiiers was t00 grest a
HeeThood that enactment of a “fiduezry

gtz “grewersly-mopoct-the-doctrine-of-
fimbity [of a pdgment] by allewng either.

ENrSE, YT ICHTY PerS Luter, 10 apped]
2 eomirt o 2ex aside a judgrment a0d maritl
sattiement agreement, based upon 2
dairoed breaeh of fduciary duty”
Deukmepan was col-

ot comamy Shat an iowestaent mad
g Y an ent made
were squandered with foolk . during 2 marriage lost
Ehe mv:smﬂ-;?,_gso long ﬂé_ Duﬂ'y court Bgaln mmeyd angdm ome ﬂm}g

pouse nesly . prudent fduciary wou
intention” and full o Emphﬂtlca“y found that nu;l%ave msde, this bill
tion aboUT Hvesmnents, would provide 3 forum ©
ish or otherwize, was dis- sSpouses are nDt bound by d renpen viruzlly 3l of those
closed vpon ey e - transactions. Since g
Ed'Ihe Wﬁm mﬁ dl.lty of care in anﬁstlng rm]a;gl ma#g imvests
in Y 34 yrars A ments that fidnciaries
marriage At idl, the wite | COMMUNity assets. would never make, and
was awarded damzges o] because the disdlusion-
on the hushand's claimed ment am dishrust engen-
breach of the spousal Bucoy dty of dis-  true snd foll informiton of all things affect  dered by marital brealar aften Jeads inde-
coare mgarding Trvestment of comnntr- mganymmgnwh:hmmsmm- viduals 1 expand Btigetion beyond rea-
m;:mw&ﬂﬁmmm munity property: (3} Accounting to the mmhlelmm.gh:wusuubhmsmﬂu‘;-

[ e o fpvested bis eotire refire-  spouse and holding a5 a trustes, amy bene-  ated.” In 1991, the Legiskhoe again

ment brokerage accoont in ope stock, it or profit derived from any tensaction by to amend the stabutes defining sponsal
which he bought and s0ld at different  opne spouse without the consemt of the  duty and saoeeeden] afer sevetal nveons.
offyer sponse which concerns comemmity  To arrive af k5 1 of what are

prices over a period of several years
Befvre the account Yoxd 4 peale
value of 5611648, h:tbyﬁ:ehmenfu—:al,lt
wagworth only 5261

vﬂnﬂs.Astnuﬁers,s‘hehaﬂmqumd
and received some information bt ofttn
wag given a curt response or a demisse
waveof the haned,

As o the brokerage account, the wife
testified that she oever had sought any
mfermation. She daimed that the hek of
about other Fsmres permitted the inference
that incuiry wiml] tuwe: been firile or that

Family Coude Section 1100(a} permits
etthes spoutst to manzge: and control come

position, ather than tesmmentary, thar the
spouse has ower separate proparty: See-
tion 1100(s) provides thar, in the mangge-
ment and control oicom:nunn:y
each spouse is bound by - gmalnﬂes
governing Sdudiary relationshins which
controt the actions of persons having rela-
tionships of persomil cynfidence & sped-
fiedd in Section 721"

Section 1100(e) fimrtivar specifits that this
duty “indudes the obligation to maks full
dislorsure to the other sponse of all maters.

et in which the community has or oy
have an mrerest ... and o provide equal
aceass 1o all m{ormahon, records, and
bools thar pertaim ty the value and charac-
ter of these aseese .., upon request,”
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As 1 the hductry duty of disdosure,
the Dnuffy court hedd, based on the wife's
testimony, that since she had aever

mmsive the wife's contentions that the tns:
hand's curt, dismissive responses to
requests for ibyrranon austtherd an mmer-
enc= that the bushand had ignored her
reuests abot the brokerage scomot o
that i oroutld hve been fistils for ber tn 2k
#ned, thereiore, that she was Dot required o
tlo 5. Thus, in the abeemee of ay quiry
or factz'that compel the mnference that
inquiry would haove been firtls, ters can
be o Yreach of the spoars] fduciry duty
of decdoame.
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fiductary duty inchides

ﬂle of care, known gk as the
Frudert Investre Fule While acloawiedg
Ing that in some cncimetawrs 2 ey
duty does mchude the duty of care in the:
mamagemet of property, the Dy court
agam fmm het sponses are
not bound by a duty of care in nvesting

Y assets,
‘Thiz conclusion, 35 the conrt noted,
and

the mmagesnent of ooty At that thme, the
destrability of freely transferabie persoml
propérty outweighed any harm sdfered
by the wife,

In 1575, amendments to former Civdl
Code Sections 5125 and 5127 conferred
equal managenent and controt s on
ﬂlehuﬁandandwﬁgandclu:g:dme
ﬁducnrydutymnneufadmyuf “pood
fuith,” which s a Jesser dury thon the dity
of lovalty. See Marriage of Stevenct, 154
CalAdelOSl(Em)
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they held that good{an.h and “iduciary
du:rarenntma:tﬂ?}ve “Good faith*
mmm;m'}nnegy imtemiicn™ and an
“absenee of malice ” wivress 2 Sduchry
duwrequnst:nmltreqtmhyakyura
COmMmEImeTs; [0 DAt Serre Sy advankipe i
oppommmmeoui::rpartywﬂwtﬂm

parly’ ComSeT,
Dissatished with this interpretation of
former Civil Code Sections 5125 and 5127
(now Family Code Sections 1100 and
1102), the Legiskiure anempeed m ermct a
higher standard, “a fiduciry duty” on the
part of the spouse Menaging 3 community

pow Family Code Sections 721 and
1100(=), the Dy court exam-
med the revisns io the bl

rupnsadan
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there could be 1o breach o the disslomme l e e aar
duty. The court found camp]eﬁdytmw Section 5125 (nuw Family Code

mmﬁeﬂm&mnnmos.tmﬁlmdimas
the property has been divided by the par-
ties or tya omrt”

The first revEsion ‘was to amend iormer
il Code Section 5103(H) (newr Family
Ciude Section 721(0)) to sut:aﬂﬁ;.,
*[elocept a5 wowided n Sections 1
146 and 16040 of the Probate Code, ...
mshndnndwiﬂmmwmmcm
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This comfdeniial

redationship Tmposes
dutyuﬁ:hﬂlmgwdﬁlﬂ!andﬁn-deﬂ-
mg on wach sporr, o nether shall ke
any vkair advantagre of the other. Thes con-
fidential relamsonship iz analogous to he
fduciary relationship of nonmarite) busi-
ness partners as provided in 3ectons
15019 1500, 15021, and 15072 of the Cor-

oy

analogous to a ﬁduc:ary relatonship
between nonmarital business parmers.
‘The final version also specificd that the
refationetip was tubjest o the s rphts
] dutes of ponmarktal partners but efmi-
nared the phrase “but not Emited (0" a5 2
preface i the emmmeration of the rights in
the seetions of the Corporations Code

i mertioned

porated in Probate Code Section 16040)
from the spousal fidusiary duty and
resmicted the rights and dutes to thosz

Thies, spouses forme
mates” lack of prudence and foresight in
market irveshrents must kaok Grat ts ther
avn eonduct If a spouse unsuceesshilly
sought df damages oy be a pos-
aibiliny, M a spouze fuled to request disde-
sure, he or she will find ho help in the
spovsal duty o discloss. Spouses who suc
eesshully obained dischosure but faled io
take artion tg change the ovestment -
egy will find no remedy in the spousal fiu-
cery duty. -






