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and Stoven R, Landoxs

B ascond item on a pottion for
dissolutian of marriage asks for
the dare of marring:s= and the date
of separaton. Therc usually 2nt much to
argue about regarding the date of mar-
i but the dare of scparation can be a8
different matter.,
. _As the court =tys in In re Muarriage of
‘WNorypigl, 2002 DIDAR 12005 - (Cal. .
&rth Disr. Oct 15, 20032), "Despite the
importance of the derermination, ‘the
Legislature has neither defined ‘date of
E&parat_iup'. nor specified a standard for
p

The anly statutory reference o this
tarm ia found in Family Code Secton 771,
which providez thar the “carnings and
accumulations of a spouse and the minor
c¢hildren living with, or in the sustody of,
the spouse,. while living separate and
| . m the other apouss, are the 28pa-
TAle DLopeT T
terize=s property; it does not define ~lhving
Bdparate and apart”
The Marviels were married in 1953,

of September, the husband sarned stoclc
aptions worth g considerable Surm.
The appellate court held that two fve-

. boreE are pecrcquisites to separaton. Fust,

one spoukse, ar least, must have the sub-

jective inrent to end the marriage. Sec-

ond, there must be objective evidenocs of
copduct furthering that intent

The court quoted Jrr re Morriare of

. T2 Cal p-3d 44t (19 . IThe

real digpute in this case is ‘wherther the

parties’ conduct evidences a complotes

and final break in rhie marital relation-

ship.”

‘Fhe; wife argued that prezent intent o
separate combined with conduct is nesces-
zary and that, until the second clement
cogurs, the date of zepavation doss nat

oodst

“The husband, citing fm ra Marrigge of
Hardir, 28 Cal App.drh 418 (1995). con-
tended thact the sl court muoa=t =
rthe conduct during the entlre dispubed

exxmmination must focus on conduct thar

i ssntemporaneous with and demonsira-
dve of the neceszary subjective Inrant

FAMILY LAW

‘Despite the importance of
the determination, the
Legislature has neither
defined ‘date of separation,”
nor specified a standard
for determining it.”

‘When the petition was filed in 1998, they
had rwe children., Their marciage absmoyzs
had been somewhar difficult. and they
had discassed divoros repeatedly

Durirgy a Sunday night dinner on June
28, 1995, the husband wak the opportuni-
t¥ to t=ll the wife that ~this was the end of
the marnoage.” It may not have bhoen the
maat opportune maorment bocause, as the
eourt ohserved, angry words ensued.

After the sxchange. however, the par
ties agyrecd that the hushband would mowe

in the process of buying. The husband
immediotehy began to prepare the rental
house for his use. Alzse on the night of
Jun= 28, the Bushand aat down with their
=on and told him abaur the impending
divoroe,

The husband did not meve untl Aag.
15, 48 days later The court notes that hec

ptinped to have his laundry done at
hermne by the mad. I July; i cuinly 3
alo lanned vacaton to Canada. Unial
mid-September,. they maintained joint
checking and eredit card accounts. In
July, they cloged emcrow on the rental
house and toolk joint-tenancy title as hus-
band and wife.

On the orfher hand, n mid-Tuly, the par
e ant down ankd worlod oor a visitation
achedule, discuzzed property division
and mnde sxreazive notcs on the meet
ing. In Seprember, the hushangd estab-
lished hizs gwn bark and credit card
accounts and, on Scpt 15, Gled his
Hoen for diasolution of marriage

In the petition, the husband sated that
the date of tion had been June 21
The wife init oaid that i was Aong 15,
rhe day that the husband achally vacated
the premises. The quesiion of the date of
separation was bifurcoted, and the parte=s
agresed to ry that izsuw frst The teial
eourt found the date of separaron to be
June 28, 1998, and the wife apeealed.

The dispute was aver 3 periocd of less
than three months, The & gQuen-
tion is how thia very short period becuore
important ensugh to warranr an appeal
The economic copsequences of the rual-
ing wore substantal becauss during the
period fram the end of June to the middle

inte 2 rental house that the pacties weorg -

Later conduct that is merely consistent
with an carlier decision o aeparmte doss
not suppoert an eaclier acparation date ... .
In, our viewr, then, separabicsn CAnnot oo
until intent and conduct arc present
simultancously™

The court corroctly said that the smtu-
tory phrase “living separate and aparct”
has been the subject of enly a handiul of
publizhied oplnions in California. Thaose

.decipinns recognize that parties may bo

Living in zeparats residencez and not be

The question for decision in this cose ix
whethar the reverse may be oue; for
cocample, wherher the parties may be liv
myg woether bt bee G . The sourt
concluded that thiz cannot be.

“Thua, the helding of this case i that
=living apart dahyaica.“y is an mdispens-
able threazhold requirement 1o Sepnraron,
whether or net ir s sufficient, by iezelf, to

=T LT AT UL

Thiz s 8 new starndard on thix igsuc.
The court concluded by reveraing.
remanding and instructing the trial
gourt that, in determining the date of
separation, the parties’ physical separa-
don is a threshaold prercguisite W scpa-
ration and that rhe partiez” othor eon-
duct may be considered only to the
axtent that it is conremporanesus with
the intent s separate.

n reaching thiz decision, the court
Td‘lii‘;’ hea:ifly on ﬂ':.l-\e?gac(a:‘q;l:s: Iﬂg’s
[ e Bt eIgyy, A PP
443 (1977); Fu re Marrioge of von der
Maeell, 28 CalApp.4th 730 (1834); and Ire
e Morrioge of Hardin, 38 Cal App dth 435
(1995).
In Dordis, the length of the ditputed
periad was lesa than three months, bur
there woas 14 vears berween the roove out
and the date of the disgolution I worr der
DMaueell, the period the movwve out
and the dissohition wasg 3
In Daragry. the chse Sver¥ons Qe

bers hecause the decizion makez such
delightful reading, the husband mowed
aut of the house after o 20-year
and ook an aparonent with his Z28-yoar-
ald girtiend-=mployes. He contnued b

Husband and Wife Must Live
Apart to Be Legally Separated

exr dinnaer with his famnily and hm‘ﬁh: hiz
laundry home twice a month for his wife
L) washdg.nd ron. | th o

The dizapproval in the opinion iz
ble. What seemed to incencse the ﬁﬂﬂ
most was that the husband tendered hix
enctramnarical activitics as proof of the date
of separaton. More imporant is that this
state of affairs continaed for four years.

It ia hard to zee how relevant these
Ccages are to the Morviel marriage.

Aering Prezidiog Jusrice FPatricia
Bamatrc=-Manoukian respoctiully. buat
vigorously, disagrecd with the majority.
Eamattre-Manoukian believez that the
court raust defer vo the rial court’s dener-
mination. This defersnce iz particularky
approprigte in family law matters where
the tial court is ed on to make crexli-
bility judgments,

The majority concluded that the intent
to =nd the marriage and the conduct Har-
therng that intesnr must be present sumul-
mEncoushy

=T do not believe thlz iz a workable rule
in the realm of family law” the justice
wrote “FPartiesz who have reached a deci-
sionn as difficalt ond emotional ss ending a
lengthy marriage may often be unabls o
simulraneously engage in sugh clear-
headed conduct a2 changing legal title on
properties, clasing bank accounts .. .7

he dissent expressed the view
that a rule that would requice
that conduct be absalutely San-
temporanesusz with the expreszlon of
intent unduly restricrs the rial courr's
ability to weigh the evidence of the par-
Hes' sondust
Ambiguity iz part of the human condi-
tiprn. In fact, from 2 practidoner's poine of
view, the Noredel dissolution, difficult as
it musr have been for the partes. reads
like an account of relagvely civilized and
civil behavier, which 1z to be enco el
The dissent would affirm the trial
sourt’s determination: "I belicve the stan-
dards developerd in the cases discuasing
the dare of sepation, within the mean-
ing of Family Cods gection 771, provide
sufficient guidance for tial courrs. The
sourt is cntbded o congider and evaluate
all of the evrklence ingy on the relerant
span of Gme in the pacrties’ reladasnship,
and to draw reasonable inferences ... -7
Thiz zeems to B an excample of dED-
cult sltuaton=s maldng questonable Law.
The maojorities’ announced now ard
iz averly restrictve for trial courts. One
may wondetr whether the two justices
whe chose o reverse were influsnesd by
the facr rhat the huszbang timed hia
annesuncement of the snd of the relaton-
shilp to mmemediately precede receiving
mignificant stogls options. Perhaps there
of saeparation to stand would work an
eqquitable injustice on the wife, _
Arnrocys obviously can not ignors this
new standard. ‘They rmusr maks cectain
that their client,  he or she iz the party
lesrring the relationzship, unambig-
aus steps B evidence intent to scparate as
zoon a3 posaible, Mothing short of phos:-
ol seprrarmrion will aufhce. _
On the other hand, thoae represenong
the lower earner should endcourage their
cliantz to take a more measurcd
approach ro scpacation, all elze being
equal However, under no drcumsinness
ahould the party rying to separatizc
property ever bringzy home their laundry
for the other party to waxh and ron
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