FAMILY LAW: There is no constitutional impediment to using the contempt

power to punish a parent who willfully refuses to seek and accept employment

recent California Supreme
Court derision holds that
a parent who js unable to
pay courtordered child
support becanse of his
willful filure to seek and
obtain employmant can
be adjudged in contempt and punished, Mo
1 Supenior Court of Riverside Coxnty, 98
Daily journal DA R. 1141 (Feb, 2, 1998}, sig-
nificantly expands the law of contempt and
changes the evidentiary burden as it applies
to child

Until Mass, the general consensus,
based un the century-old case of Br barte
Todd, 119 Cal, 57 (1B97), was that to im-
POSE B conlempt sanction against a parent
béecause he was unable to comply with a
childsuppert order would violate the cone
stitutional ban on involuntary servitude
and imprisoniment for debr, even if the
parent’s mability to pay support was the
result of the parents willful failure to ob-

in 8 j owever, the M
that there was no constinrtional impedi-
ment 1 the imposition of contempt sane.
tiong in such cireumerances.

In addition, the Muss court held that the
burden of proof in child=upport coniempt
proceedings lies with the alleged contern-
nor ang that his insbility 10 comply with &
child-support order has to be proven by a
preponderance of the evidence, Although
the decision will have 4 dramatic effect on
future contempt proceedings, the Moss
court held that the change in the law
could not be applied retronctively,

Over a eeotury ago, the Todd court, In
its one-page opinion, held that a court
does not have the power to “compel a man
to seek employment in order 1o earn
money to pay alimony and punish him for
bis failure to do s0.” Although not ex-
pressly stated, the general understanding
from Todd was that to force an individual
to work under a threat of imprisonment
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constibited involuntary servitude or imprisonment for debts.

Orher casés fallowing in the footsteps of Tedd affirmed the rule set forth in that case.
In fn re Brown, 136 Cal.App,2d 40 (1955), a writ of habeas corpus was izsued on the pe-
vition of Stuart F. Brown, who was serving a five-day jail sentenre for failing to comply
with a spousal-support order.

The aifidavit of Brown’s former wile, upon which the citanou was issued. sated that
Brown was delinquent in the sum of 4800. The former Mrs, Brown alleged that her ex-
hushand was a very welleducated, healthy man, 45 years of age, He waxs earning in ex-
cess of $18,000 por year but, shortly after the judgment of divorce was entered, he be-
came unemploycd and did net find ancther job. Rather, Brown remarried and claimed
that his new wiks with “substantial property and income” was supporting him. The affi-
davit was silent as to whether Bravm gave up his employment or refused o accept em-
ployment that was available,

The Brown court, relying on Tadd, held that the mere ability to work was not the
same as the ahility to pay and concluded that a showing of the obligor spouse's ability
+o work was inadequate to charge him with willfully-refusing to work for the exprass
nurpese of evading his obligation of support.

In Jn re Jonnings. 123 CalApp.3d 373 (1982), a defendant was found in contempt of
conrt and sentenced to 60 days in jail for failure to pay spousal suppart and attorney
faes, The trial court found that the defendant had willfully quit worling to aveid paying
court-ordered spousal support. Although at the time of the contempt }1ean'ng the defen-
dant was uriemployed and without assets, the contempt order was issued baszed on a
finding that defendant had the ability ko earn 580,000 per year.

On sppeal, the fennings court, relying on Todd and Brown, held that, to the extent the
conternpt order was based an defendant’s falure to work, it could not be sustained, The
Jennings court went op to skate that the language of Todd clearly implied that under
woth federal and state constitutional prohibitons against involuntary servitude (except
a5 & punichment for crime), a conternpt order could not be applied to incarcerare a per-
son for failuce to work to support a former spouse.

In Moss. a judgment of dissolution was filed on March 17, 1992, It ordered Brent
Mosg to pay a total of 5463 a month to support two children, Although Moss was unem-
ployed when the support erder was made, the amount of child support was based on
his ability to earn §1,671 grass income per month, The order was modilied on Nowv. 1,
1894, to 5385 per maath.

On June 22, 1995, a declaration for contempt was filed by Muosg's ex-wife, Tamara
Ortiz, The dexlaration alleged 24 contempt counts baged on 24 dates an which a pay-
ment had not been made. Moss failed to make child-support payments from July 1,
1994, through June 15, 1895, and he owed $5,012 in support.

The Superior Court issued an order to show cause ?()OSC) directing Mozs 10 appear
and show why he should not be found guilty of cantempt. At the OSC hearing, Ortiz
tesfified that Moss was present when the support order was made and that he had not
paid any support sinee July 1, 1994. Moss’s counsel argued that Ortiz bore the burden
of proof of his ability to pay support.

rtiz testified that Moss did not have a car and at times had no foad
1n his house. She further testified that she was not aware of his hav-
ing a job in the past four years and did not know if he had any
money or any abillty to pay child support. Moss's mother testified
that she provided Moss with a home and utility expenses most, but
not all, of the time, and that he often ate at her home. She also tegti-
fed that he did odd jobs but she did not kaow how much he eamned
from the odd jobs. His mother went on to testify that Moss brought the children over
tp her house to eat when the children were with him.

Muss's counsel argued that Ortiz Filed to present any evidence to show that Moss
had the ability to comply with the support order. He went on to state that, in 2 eontempt
proceeding to enforce a child-support order, the citee need only raise the question of
ability to comply, at which point the party seeking the contempt sanction had the bur-
deq of proving the ability ta comply beyond a reasonable doubt The counsel went on to
stare that Mosg's inability to comply had been adequately ralsed by the evidence and
compelling Moss to work would consttute invohmtary servitude,

Orriz's counsel argued that Moss had the burden of proving his inabillty to comply
with the order a3 an affirmative defense and that the ability to comply did not require
ability ro pay the full amount of support order.

The trial court agreed with Ortiz that the burden of proving inability to comply lay
with Moss and observed that there had been no evidence that Moss was unable to
wark. The court concluded that Moss did have the ability to pay child suppert, as the
evidence permitted an inference that he was receiving meney from some source other
than his mother. The cowt stated that Moss was “well dressed and had to be doing
something to buy his own clothes and leed himsell when he did not eat at his mother's
home.” The eourt further stated that Moss could ger a job at MacDanald's.

Because the court found thar Moss's unemployment was hased on his cheice not
to get a job, Moss was found guilty of contempt and sentenced to & five-day jail sen-
tence for each of six contempt charges (the number of contempt charges were re.
duced to meet the eurrent statutory limit), required to do community service and
placed on a three-yedr informal probation. The exccution of the jail sentence was
stayed, however, to permit Moss to purge himself of contempt by making specified
Payments.,

.05 filed-a petition for writ of mandate to et aside the contempt

judgment. He raised the Izsue of his inability to make the child-

support payments and stated that Ortiz did not present any evi-

denee in court to shaw that he had the resources to pay child sup-

port. In his defense, Moss argued that under Todd, Jennings and

Broum, the court lacked the power to impose contempt sanctions.

The appellate court reluctantly set aside the contempt jndgrnent,

holding that the evidence was not sufficient to prove that Moss had the shility to pay

and that Tadd was controlling. The court cancluded that Mass could not be adjudged in

contempt based only on his ability to earn. The court, however, invited the Supreme
Court to reconsider Todd, at least in the context of child support.

The Supreme Court, in reviewing the facts, focused on the duty of 2 parent to sup-
port a child or children and stated that to suppert a child was among the most funda-
mental of obligations recognized by modern society and was legally enforceable. The
court(lj'aeld that, to the extent Tedd might apply to child-suppert orders. it was disap-
proved.

The court went on to state thar there was no censtituional impediment to use the
contempt power to punish a parent who, otherwise lacking monetary ability to pay child
support, willfully fails and refuses w seek and aceept available employment commentu-
rare with the parent's skills and abilities.

The Mass court distinguished the parent's obligation to comply with a child-suppoert
order from involuntary servitude, stating that seeking and keeping employment to com-
ply with a child-support order doea not bind the parent fo any particular cmployer or
form of employment or otherwise affeet the freedom of the parent.

Reaconing that the 13th Amendment did not prevent state and federa] governmental
entities from compelling the performance of civic duties such as jury service, military
sarvice and road work, the court stated that a parent’s obligation to suppert 2 Minor
child is a social obligation that Is no less important,

The: Mass court distingmished the prohibition of imprisonment for debt found in Arg-
cle 1, Section 10 of the California Constitution by stating that it does not apply to impris-
onment for a “crime” and that the provision was not intended to “shield a dishonhest
man who takes unconscionable advantage of others.”

The Mess court also addreszed the jssue of the burden of proof for the alleged con-
temnor in a contempt proceeding. The court held that an ohligor parent could use his
inability to camply with a child-support order as an affirmative defense; however, said
defense had to be proven by a preponderance of the evidence, citing Martin v. Ohis,
480 U5, 228 (1987), which considered the validity of an Ohio law allowing self defense
a5 an afirmatve defensa in & prosecution for murder. There, the high court held that
since the state did not preclude the jury from considering self-defense evidence in de-
termining whether there was a reasonable doubt that any element of the offense had
heen proven, it was permizsible to impose on the defendant the burden of proving self
defense by a preponderance of the evidence.

The Mass court also disapproved part of the holding in In re Feiock, 215 CalApp.2d.
141 (1949). The Feiack court had ruled that the alleged contemnor need to only raise
the isswe of ability to pay and that the petitioner must then prove the conternpt heyond
a reasonable doubt, including abillty to pay. The Moss court stated that the ability te pay
was not an element of the child-support eentempt offense and disapproved Feiock in
that respect. ]





