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When Your Marriage Is Invalid, Who Gets Paid?

By Mitchell A. Jacobs and Ryan McEachern

t is generally understood in today’'s world
that if one enters into marriage without a
premarital agreement, and they have the
misfortune of divorce, they will be forced to
divide roughly half of the assets accumu-
lated during the marriage. But should one have
to give up half their accumulated wealth to their
ex-spouse when it turns out that the ex-spouse
was never a spouse in the first place? In re
Marriage of Tejada said yes in 2009, but In re
Marriage of Guo & Sun, in 2010, said no. Which
one is right, and which holding must be fol-
lowed? Well, which one is right depends on your
point of view, and unfortunately, what holding to
follow does as well. Confused? It's okay, so are
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the appellate courts.

For nearly a century, California has recognized
that a person who marries another person with
the objective good faith belief that their marriage
is valid, when the marriage is void or voidable by
operation of law, should not be denied the spou-
sal support or the division of assets pursuant to
community property guidelines. The person or
persons who had good faith belief that their invalid
marriage was in fact valid is termed a “putative
spouse,” also known as the innocent spouse. The
Legislature enacted a statute based upon this doc-
trine, which has remained substantively the same
since enactment, now known as Family Code Sec-
tion 2251. Upon a finding that one or both of the
parties is putative, Section 2251 requires that the
property acquired during marriage that would oth-
erwise be community property (had the marriage
been valid) be divided accordingly. Yet, the wording
of Section 2251 does not explicitly indicate that a
non-innocent spouse is precluded from benefiting
from a community property-style division of the
would-be community property. Coincident

n 2009, in In re Marriage of Tejada, the court
only found the wife to be a putative spouse,
as the husband could not prove he had an ob-
jective good faith belief that he was divorced
from his first wife. The trial court analyzed the
application of Section 2251 and determined that it
was bound to divide the assets pursuant to com-
munity property guidelines, whether one person or
both parties were putative spouses. The appellate
court agreed with this premise, reasoning that
the plain language of the statute indicated the
application of community property division as to
both parties whenever at least one of the parties
was a putative spouse. The appellate court also
pointed out how Section 2251 made no mention
of guilt or innocence, while other statutes dealing
with putative spouse matters specifically applied
to only the innocent spouse. The appellate court
further indicated that because fault does not play

into the calculation of the division of assets in a
traditional divorce, adding in the concept of fault to
the dissolution of a putative marriage would be a
departure from this scheme.

The protection of the innocent spouse in a puta-
tive marriage is in the crux in In re Marriage of
Guo & Sun. Here, the husband married his second
wife with full knowledge that he was still married
to his first wife. The second wife did not seek to
be deemed a putative spouse, and did not request
a division of assets pursuant to Section 2251.
However, the husband took a novel approach at
trial, arguing that because his wife had a good
faith belief in the validity of the marriage, she was
therefore a putative spouse. This in turn meant
that he was also a putative spouse, and thus, Sec-
tion 2251 should apply to divide assets pursuant
to community property guidelines. The trial court
rejected this concept. The appellate court agreed,
describing in detail how, since the inception of the
putative spouse doctrine, the innocent spouse was
protected, not the guilty spouse, relative to the divi-
sion of community property. The court presciently
pointed out that an equal application of Section
2251 to the guilty spouse could result in allowing
guilty spouses to benefit from their own fraud, even
when the putative spouse does not seek putative
spouse status.

Both these cases reach opposite conclusions on
the same issue. Who is right? Pursuant to Califor-
nia rules, both are right. In California, only higher
courts can overrule lower courts. Since Tejeda and
Guo & Sun are both appellate court opinions, both
decisions are binding throughout the state on all
lower courts, regardless of which appellate court
division issued the opinion. Therefore, Tejada and
Guo & Sun are binding on all Superior Courts (trial
courts). This leaves us with competing and wholly
divergent interpretations and applications of the
same statute. So, if both courts are right, proce-
durally, which opinion is “better?”

If Tejada is right, then the following scenario is
possible: The husband, who is still knowingly mar-

ried to his “previous wife”, marries another woman.
During the marriage, the second wife earns a
substantial income of which the majority is saved
and invested. There are no other assets. The
husband files for divorce and moves back in with
his first wife, resulting in the second wife learn-

ing that her marriage was invalid. She requests a
nullity, and does not seek putative spouse status.
The husband proves that the second wife was a
putative spouse, and seeks division of the property
pursuant to Section 2251. Marriage of Tejada
requires the trial court to divide the savings and
investments as if they were community property,
resulting in the husband netting a substantial profit
from his fraud. Marriage of Tejada argues that this
was the intent of the Legislature based upon the
wording of the statute.

thers have argued, starting with a foot-

note in the infamous Marvin v Marvin

cases, that the wife’s expectations are

met by this result, as she must have

believed throughout the marriage that in
the event of divorce the property would have been
divided pursuant to community property guidelines.
But, what if the husband married her knowing she
would earn a substantial income, and sought to use
her innocence to tag her as the putative spouse
and invoke the Marriage of Tejada take on division
of assets? When an intentional fraud has been
perpetrated, do we really care what the wife's ex-
pectations are? And, if a person does not have an
objective good faith belief that they are entering a
valid marriage with their alleged new spouse, aren’t
they by definition, at least, recklessly committing
fraud?

In Guo & Sun, there is no discussion about wheth-
er the husband married the wife to benefit from her
income and earnings. However, the husband did try
to use the wife’s putative spouse status, which was
not in contention, as a way to backdoor his designa-
tion as a putative spouse to force the distribution
of assets pursuant to Section 2251.
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the American Arbitration Associa-
tion. The case settled short of arbi-
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several pretrial things he liked.

“She did a very good job in
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positions and underlying ratio-
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... like some [neutrals] who tryto ~ Southern California
resolve cases through the force of ~ Age: 60

their personality,” Kowalski said.
“She is the opposite. She uses
analyses and analytical skills and
tries to reason with the parties.
She is soft-spoken and articulate.”
Generally, her mediations settle
within a day, Klibanow said. Oc-
casionally, one will involve further
efforts. But usually people come in
planning to resolve a dispute.
Because most employment
disputes are highly emotional,
Klibanow said, the first thing she
tries to do is diffuse the tension.
She does this through the listen-
ing process, by respecting the
feelings of each side. Once that is
accomplished, she said, she tries
to get people to view the dispute
from a detached perspective. The
final phase of the process, she
said, is finding a common ground
where both parties can agree.
One reason Klibanow was drawn
to employment law and has stayed
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with that practice area, she said, is
that it is always evolving, whether
it’s traditional union-management
law or civil rights and discrimina-
tion claims. It gave her a great
deal of satisfaction as an advocate,
she said, and continues to do so in
her role as a neutral.

“I see resolving these disputes
as a progression, an evolution in
dealing with the same subject
matter on a deeper level,” she
said. “I feel wonderful when the
cases resolve. I feel like I've
made a little peace in the world.
Sometimes I get hugs, which are
always cool.

“What do I get out of it? I feel like
it’s been a good day.”
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Tomas Olmos, Allred, Maroko &
Goldberg, Los Angeles; Patricia A.
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