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Family lawyers very uften are faced
with the task of apportioning the com-
ity and separate intevests of the
partiss in the family resnfleuce ac-
yuired by one of the parties _before
nuwriage. The appellate decisions of
b re Marriage
uf Moore, 28
Cal.App.3d
366 (1980),
and In re Mur-
riage of Murs-
den, 130
Cal.App.3d
426 {(1982),
have developed the commonly used
Moare/Marsden formula in which the
fair market value and loan balance as
of the date of marriage, date of separa-
tion and the date of tial are obtainpd
in order to determine the community
imterest and separate interest in the
residence.

In Moore, the date of marriage ap-
proximated the date that the resi-
dunce was acquired. Thus, the case
dealt primarily with allocating the
community and separate interests in
the residence as @ function of the
down payment and debt service dur-
ing and after marriage.

Two years later in 1982, the court
in Marsden was faced with similar
facts as in Moore, except there existed
Ihe additional wrinkle of aflocating the
communily and separate interest in
the residence acquired prior to mar-
riage. There had been considerable
appreciation in its fair market value
{rom the date of purchase 10 the date
of marriage. The court opined that the
spouse who owned the asset prior o
marriage was solely entitled to the
pre-marriage appreciation.

In 1986, four years after Marsden,
in In re Marriage of Frick, 181 Cal.
App-3d 997 (1986}, the appeliate court
applied the Moore/Marsden formula
to a commercial building, extending
this body of case law to real property
other than a family residence. Howev-
er, Moore and Marsden and their prog-
eny did not directly involve a
refinancing of the residence or im-
provements 10 the property subse-
quent to the date of the marriage.
This article will consider the proper
application of the case law and the
Civil Code to the detesmination of the
community and separate interests in
the family residence as a result of refi-
nancing and/or improvements to the
property.

Refinancing Defore Marriage

If the original loan is paid off before
the date of martiage, one could con-
tend that the new loan has become a
substitute for the original loan, The
problem with this approach is how to
handle the principal reduction of the
new loan during marriage. The new
Yoan is.most likely at a considerably
higher amount than the origina)l loan.
If one attempts to include the new
loan in the calculation of the commu-
nily interest in the appreciation dur-
ing marriage, it should be utilized in
conjunction with the Moore/Marsden
formula.

Under the Moore/Marsden formu-
la, the community interest in the ap-
preciation is tatio of the decrease in
principal of the original loan during
marriage (the pumeratur) paid from
copumunily sources divided by the
original purchase price (the denomi-
nator). Furthermore, the Moore
Marsden formula provides for reim-
bursement to the community for the
reduction of the principal loan balance
during the marriage.

Changing the Formula

I one modifies the basic format of
this cyuation, it no longer wottld b &
Muure/Marsden calculation. Instead,
it would become a new, yet judicially
unapproved, estimate of the division
of cutumunity property. An equitable
approach may be to consider the de-
crease in the principal reduction of
the new luan as a substilute for the

Mitchell A. Jacobs, @ certified family
law specialist, is a partner with the Los
Angeles law firm of Hersh & Jacobs.
His firm limits its practice o marilal
dissolution and other Jamily law mat-
ters. Alfred Warsavsky, is a pariner
with the firm of White, Zucherman &
Warsavsky, certified public accoun-
tants. His firnt specializes in titigation

Refinancing

pitcheli A. Jacobs

principal reductions in the original
Rote.

As an alternative, the new loan
could be treated like any other pre-
\narital debt. Under In r¢ Marriage of
Camfre, 28 Cal 3d 366 (1989), pay-
mcnts made with community funds
on pre-marital delts may be gifts to
the separate estate; however, in Inre
Marriage of Gowdy, 178 Cab.App.3d
1228 (1986), the husband purchased
the residence prior (o marriage and
had not refinanced it The court in
Gowdy refused Lo follow the Camire
argument and instead followed Moore,
holding that the payment of communi-
ty funds to reduce the encumbrance
on separate property, even though
done with knowledge and the appar-
ent consent of the other spouse, gave
the community a pro lanko interest in
that separate property. Gowdy was
the first case where this dichotomy
belween the Camire line of cases-and
the Maors/Marsden application wis
addressed.

Refinancing After Marriage

Under the Moore/Marsden formu-
la, the community is entitled to credit
for principal paydowns, after mat-
riage, on the separate debt incurred
prior to the marriage Lo effectuate the
purchase. Additionally, a pro tanto
share of the appreciation is also al-
lowed to the community based on the
fcaction that results from using the
community principal paydown as the
numerator and the purchase price of
the residence as the denominator.

What is the proper
application of the case
law and the Civil Code
to the determination of
the community and
separate interests in
the family residence as
a result of refinancing
and/or improvements
to the property?

If refinancing occurs during the
marriage, consideration should be giv-
en Lo its impact in the determination
of the commaunity inlerest in the prop-
erty. For example: .

* The refinancing could be deter-
mined to be a community debt with-
out & change to how title is held.

= The refinancing could be deter-
mined to be a community debt with a
change to how title is held {i.e., a
change from separate title to the joint
tenancy).

 The refinancing could be deter-
mined to be a separate debt.

First, if refinancing occurs during
the marriuge, a paydown of the origi-
nal trust deed with community funds
may have then occurred. The commu-
pity is then entitled to a credit for the
amount of the refinancing proceeds
used to paydown the original trust
deed and the related pro tanto inter-
est in the appreciation. 1t should be
noted that under this approach, Lhe
conununity now has the obligation to
pay back the new trust deed.

In addition, any payment of this
community debt after the date of sep-
aration, if not considered to be in lieu
of spousal support, and if it exceeds
the rental value of the residence,
could be considered as reimbursable
ta the payor. In re Marriage of Epstein,
24 Cal.3d 76 (1979). Second, if the ti-
the to the property is changed Lo joint
form, it becomes comnun ity pruperty
as of the date of transmutalion purst-
ant to Civil Code section 480001 and
then Civil Code section 4800.2 should
be applied. The property must be val-
uved as of that date and a Moore/Mars-
den calculation should he made
treating the date of transmutation as a
date of separation. This is required n
order Lo determine the separate inter-
est in the property as of that date. In
re Marriage of Kuhan, 174 Cal.App.3d
63 (1985).

It should be noted that the date of
the transmutation is critical. Tf the
transmulation occurred before Jar 1,
1984, unless there is an agreement or
understanding to the contrary, it may
Vv cameidered as a pift to the commu-
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nity. In re Marriage of Lucas, 27 Cal.

App.3d 366 (1980).

Separate Debt

I, on the other hand, where title is
not Lransmuted into joint forin and the
cefinancing that occurs during hai-
Tiage is considered 1o be a separite
debt, then, as discussed ul)ovc,_ll may
be argucd that the conpnity 15 euli-
tled 1o share in the appreciation unly
{o the extent there has becn a redue-
tion of princigal in the origingl Juan
Lakance prior to the refinance.

Another pussibility would by that
the comMmunity, alter the yefinancing
occurred, s entitled only to a reim-
burseiment to the extent comunity
funds were used to service the sepa-
rate debt created during marriage. Al-
though there are no reported cases
dealing with this issue, the court may
give particular attention to who bene-
fits from the refinance proceeds —-
the communily, ov the spouse In
whose name title to the property is
lield.

Improvements

Until the recent case of Reiserer v.
Foothill Thrift and Loan. 208 Cal.
App.3rd 1082 (1989), no cases have
discussed the application of the
Moore /Marsden calculation for im-
provemelts (o 3 separate residence
with community funds. The reported
cases before Reiserer provided that
absent a contrary agreement, im-
provements were decmed a gift and
took on the character of the separake
property and beleng to its owner. Ca-
Mmire, SUPTa.

However, this gilt presumption did
not apply where the spouse used con-
munity funds te improve his or her
own separate property without the
consent of the other spouse. In these
cases the community was reim-
bursed. fn re Marriage of Jafemnas, 28
Cal.App.3d 777 (1972), and In re Mar-
riage of Frick, 181 Cal.App.3d 997
(1986). It is fneresting 1o note that in
Frick, the majority of the court's opin-
jon deait with the application uf the
Moore/Marsden formula to the pay-
down of & separate mortgage un com-
mercial real property with community
funds, and in addressing the improve:
ment issue the court did not discuss
the Moore/Marsden line of cases.

No Foreclosure

In Reiserer, the count preventel Lie
bank from foreclosing on a residence
that was secarity for a guaranty for a
defaulted business loan. To prevent
the foreclosure and save the seourity,
the wile persuaded the court that she
was likely 1o obtain a commusity in-
terest in the property, which she bud
previously quit-claimed to her hus-
band, by virtue of the community hav-
ing improved the property with
community funds. The Reiserer court,
in citing Moore and Gowdy as "ini-
provement’” cases, postulated that
the wife would be likely to obtain 2
community interest in the property.
However, in doing so, the court would
be extending the holding of these
cases inasmuch as neither case dealt
with the issue of improvements, but
onty witl: the reduction of a scparate
property movtgage with comuminnity
funds.

If one follows the reasoniug in Rei-
serer and therefore applies a Moore
/Mursden type approach to inprove-
ments, then the property st be val-
wed at the date of separation with and
without the improvements in order tw
determing the eabanced value of the
property. In addition, the Moure-
Mviarsden calculation inust be made
using the value of the property with-
ol pngroveienks in otdar Lo deter-
mine the conupunily inercst due to
the paydown of the mortgage ducing
marriage.

Withoul specific code sections or
cases controlling the dispositiun of as-
sets under the foregoing circum-
stances, our best guide 1s to follow the
Moure/Marsden principals. Some -
dividuals may argue that all of the
“wrinkles” discussed above can be in-
tegrated into a “modified” Moore-

/Marsden calculation.

No matter how they suggest that
this be done, their basis for suggest-
ing their approach should follow the
intent of Moore and Marsden so as Lo
provide the community with reim-
bursement anytime it invests in the
sepurate residence.




