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The Practitioner Family Law

Needful Things

Court Upholds Termination of Wealthy Spouse’s Support

B Mitchel A, Jacoba
and Kuthersina A. Paspalla

n re Marrigge of Terry, 2000 Diadly Jour-
nal D.AR 5153 (Cal.App. April 18,
200q), i3 the firet'caze in which the
sppellate court lpoked at a supported
§puse’s sepamate income and then termi
naeed] spansal support based on the court's
own aegeszment that the assets of the
estate could peoerate sufficient income to
et the supported spouse’s needs.
' The eaurt did this by applying Family
Code Section 4322, looking 4t the facts of
the ¢ase anew, and deciding that Mary
Terry's estate was adequaee fo meet her
own reasondble support
negds.
The appellate court

song, impoted income to him from the
consultimg work of abeut S80,000 anmually.

Meanwhile, Mary had a retirement
account that had reached almost
900,000 and she had turned 61 in Janu-
ary 1998, Thue, she was eligible to with.
draw money from that aceouat without
penalty. Aleo, her portiolio in February
1998 had a value of 33,545,788, Thege
funds were providing a yield of 2.7 per-
cent annually and consisted of Tow-basis
atocks, which were purposely managed,
for tax purposes, so es not to maximize
mcome, The pordolio generated an anu-
al income to her of $93,130. Further, ghe
had negotiated with one of her adulr chi-

©f course, at the rakcourt level, the
Terry court did modIfy a support order
with substantial evidence of 4 material
change of clrcumstances, This chapge
was evidenced by both a dedrease in the
supporting spouse’s earningz and an
Inerease in the supported spouse's
income. The trial court modiied support
by lowering it; however, Thomas request
ed that gupport e terminaced altogether.
Appellate courts are ugually reficent to
overturn the trier of fact, regardless of
whether the resulting award appears
insufficlent or extravagant. , here
the trial court's award lowering support
<id not =atisfy Thomas, nor, apparently,
did it satisfy the llate

court itzelf, singe it decided

o review the matrer de

reversed the trial courr, novy.

folding that the ial courr court found that . The majosity further
improperly applied Scction ’ clarificd that “the section
1322, which provides that Mary s estate of more than 4323 geneept of B 'separme
*[iln Bn original or modifica. _— . estate’ is not limited to the
fion procecding, where $5 million could be invested income aetually sud
Inere are no ¢hldren, and a prezentdy produce [c}
paty ez oracquires aeepe | Fe@SONably to meet her needs. estate,” This clarifieatipn js
rate estate. including income B Very pew twist on the

from employmenr, sufficiene
for ¢he party's proper sup-
part, 0o suppart shall be ardered or cone
tinued againar dye othér party.”

The appellate court found thae Mary's
earare of more than 55 million could be
remsonably invested to meet her needs
and that the trial court did not property
Aszess the issue of whetlier the estate
wag sufficient to generate enough incoine
for her praper suppert.

“The pardes separated in 19995 after 2 34
vear marriage. Thomas Terry had been a
succesalul rax atterney, while Mary
worked in the home, raisiog the parties’
three chlldven, all now adulte. Ar wial in
1495, Thomas was ordered to pay spousal
support of 56,753 monthly, b on find-
inge of the reazpnable nced on Mary's
part of §10.000 ro $12,000 riet monthly.
Also factored in was Thomas™ ability to
pay based on an annual incame of racre
thv $300,000, and Mary's separateprop.
ercy assets ¢f just more than $2 million.

Jusr s mons later, Thomas care back
te£ourt asking for a medificationi of spousal
suppart, based upon his lowered income
and & recent Inherituice to Mary of mare
than 3300,00. Ar that dme, the trial court
reduced the 2ippert payment to 55,500,

‘Thomas then learned that hie emplpy-
ment with his law firm would énd Jan. 1,
1838, and maoved] to terminare spaygl su
port. He began withdeawing §5,500 mnnr}z

from his retirement aceount and, after

rther investigadn, decided thar finding
anodher Lavw firrn to hire him at age 6 was
"unrealiage,’ He apparently had no mvest
ment portfolio to speak of He starged 3
¢onsulting businezs, which grossed [ess
than $13,000 during itz Gret theee months.

However, the trfal court. far various rese
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dren a $200,000 promissery note, which
was heing imely paid, raising ber income
to nearly 5105000 anrually,

In ather words, 2t this peint, not only
wag Mary much wealthier than Thomas,
but her annual inedme was now more thin
the carned Income that wars being impured
to him. Naoverthalaes, the trial court
denied the order to terminae support,
although it reduced it to 52,750 monthly,
The trial court recognized that under Ira
new order, Thomas would not be bl to
pay his own expenses but noted char his
currént =pouze’s Income was dwailable
reduce i3 living cxpenses. (Thomas had
remarried by this titie; Mary had not)

The Court of Appeal then reviewed the
SUPDOTT i35ue a5 a question of fact and law,
not jusr of Jaw, which allowed the appelle
court to loak at the ¢ave ae if it were the
wier of fact In doing 2o, it declared that
“the wjal court's job I b ascertiin whether
the estate reasoriably conld:generats suff
cient income for proper sugport, not to sec-
ond-guess how the spouse will manage
that couare 10 ensure sufficient income.”

Specifically, the court fraimed the ques.
Uon under Section 4322 45 “a mixed ques-
tion of fact and law calling for (1) the
establishment of the historical factg con-
cerning the value and character of Ms,
Terry's separate &:tate as well as her sup-
port needs; and (2) the application of
those face to the legal standard of suff:
ciency with the resulting determination
as to wherther that standard is mer.”

This waz an uivwsuel approach, ag most
appellate reviewing ordera modifying
spousal anppart usé an abuss-ofdiscretion
standard, This standard provides that a
izl court will be reversed only upon a find.
ing of a commizelon of an error of Jaw; It
dees not allow for a fresh look at the Bers.

"The diszent In Terry reminds the major
ity that when reviewing orders madifying
epewsal support and applying en abuze-ok
discretion atandard, “such an abuze
occurs when a court medifies 8 support
order withour substagtai evidence of a
material change of civcusnstances,”

Section 4322 “zeparate
estate” concept. It essens
tially allowed the court t3 impute income
to Mary without cxpressly statng so,

he dissent polnts gut that this is
contrury to existing prevedent by
refersini? t A long line of cage law
#nd stating that “except where there iz
showing of a lack of prudence and dil-
gence in managing investments, or pur-
poseful minimizaton of incorte, It appears
thae California courts dp faok enly to geteal
ércome produced from the supported
spouse’s assets when deciding whether
the wial court abused its discretion by
ing or extending a particular spousal
support order, including one challenge]
under section 4322.7

Thig i3 an important dlstinetion. The
majority could not reach itz conelusion
that Mary haq sufficient income to meet
her previously determined ressonable
negds without mmmln‘lnme Stparatp
cstate beyond her present nicome, ag her
#nqome altme wae insufficient to meal
those needs,

In & nutshell, the disscnt provides a
aummary of issues in this caze petentially
ripe for further review; “The majority
helding on the standard of appeltate
review would not only expand the scope
of liigation over spougsal suppork orders,
but would greatly cnlarge the role of the
appellate courts in this area, at the
expense of the courts that are best suited
to deal with the often fiercely contested
Izzue of spousal support. In addition, the
majority fails to provide meaningful guid-
ance a8 to how the tral ¢ourt should
determine whether a former apouse's
‘separate estate’ [3 of has become 'suffi-
cient for [his or her] propes suppart’
withln the meaning of section 4322,"

Given the strorgly worded apinlon and
dissent, should one of the parties decide
te appeal, it wAll be jateresting to watch
what the California Supreme Court docs
with thie ruling, If the disaent i3 earpect,
either Terry will be reviewed (or depub-
lished), ar there may Indeed b a groater
number of support cases belng reviewed
at the appellate leve],






